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1.
Today Russia is facing an acute problem of protecting the rights of children. The Russian Federation is taking significant efforts to reach this goal. Protecting children's rights is one of the top priorities of Russia's domestic and foreign policy. In recent years, legislative and institutional reforms were initiated, the post of Ombudsman for the protection of children's rights was established and the National Strategy of Action for the benefit of Children for the period of 2012-2017 was adopted (Presidential Decree No. 761 of June 1, 2012 on the National Strategy of Action for Children for 2012-2017) (Note 1). Meanwhile, the measures undertaken by the State to support the children are largely stipulated by the international obligations assumed by Russia as a result of joining international treaties related to the protection of children's rights.
One of the most challenging human rights issues is to ensure that the rights of children to communicate with their parents are duly respected, especially in cases when parents are living separately and, as it happens quite often, in different countries (Bosisio, 2012) . Problems arising between parents often result in restricted access of one of the parents to a child, child abduction, the non-return of the child to the other parent, etc. Problems of this nature are regulated by the Hague Convention on the Civil Aspects of International Child Abduction, October 25, 1980 (hereinafterthe 1980 . Participation to the Convention allows to provide certain guarantees of the rights of children and
Results and Discussion
4.
The 1996 Hague Convention was adopted to protect the interests of different groups of children in a variety of cases.
It is worth emphasizing that the 1996 Hague Convention is not intended to replace the UN Convention on the Rights of the Child of 1989 (Jones and Walker, 2011) . The main objective of the 1996 Hague Convention is the resolution of legal and administrative conflicts between national legal systems in respect of measures to protect children and to provide a framework for effective international cooperation in this area. According to Art. 50 of the 1996 Hague Convention, this Convention shall not affect the application of the 1980 Hague Convention by the States Parties to both Conventions. However, this provision does not preclude the application of the 1996 Hague Convention to "either return the child, wrongfully removed or retained, or to exercise the rights of access."
Upon accession to the 1996 Hague Convention, Russia made the following reservations and declarations: 1) In accordance with para. 2 of Art. 54 and para. 1 of Art. 60 of the Convention, the Russian Federation objects to the use of the French language; 2) In accordance with para. 1 of Art. 55 and para. 1 of Art. 60 of the Convention, the Russian Federation recognizes the exclusive jurisdiction of its bodies with respect to actions aimed at protection of the property of the child residing in the territory of the Russian Federation, and reserves the right not to recognize parental responsibility or any measure if it is incompatible with any measure taken by the Russian Federation in respect of the said property; 3) Under the terms of para. 2 of Art. 34 of the Convention the Russian Federation declares that the requests referred to in para. 1 of Art. 34 of the Convention shall only be transmitted through the designated Central Authority. The 1996 Hague Convention establishes a fundamental principle: judicial or administrative authorities of the State Party to the 1996 Hague Convention must first and foremost have the jurisdiction over measures ensuring the protection of the human person or property of the child in the place of his or her habitual residence. In case of changing the place of habitual residence of the child and his or her emigration to another country, which is a State Party to the 1996 Hague Convention, public authorities of the new place of child's habitual residence will have jurisdiction.
As is the case of the 1980 Hague Convention, under the Convention of 1996, the Ministry of Education and Science of the Russian Federation performs the functions of the Central Authority.
The 1996 Hague Convention applies to children under the age of 18, while the 1980 Convention applies to a child under 16 years.
By analogy with the 1980 Convention, the 1996 Hague Convention shall only apply to measures if they are taken in a State where the Convention has entered into force.
Central Authorities and other public bodies of the State Parties to the 1996 Hague Convention and the 1980 Convention shall bear their own costs in carrying out international cooperation; however, a possibility to set a reasonable fee still remains.
All the documents sent to or received in accordance with the 1980 Convention and the 1996 Hague Convention, shall be exempt from legalization or any similar formality.
As far as the 1996 Convention is concerned, the measures taken by one State Party and which may be recognized and enforced in the territory of another State Party to the Convention of 1996, may be taken by either the courts or administrative bodies.
While the Russian legislation has an appropriate regulation in terms of recognition and enforcement of measures taken by foreign judicial authorities (Article 409 of the Code of Civil Procedure), there is no such regulation in terms of measures taken by the administrative authorities. As to the requests for recognition and enforcement of such measures, civil law norms will apparently have to be applied in a similar way.
On September 11, 2013, for the first time in the history of the Russian judicial practice, a court decision was made on the recognition of a foreign judgment concerning family relationships and the return of children to one of the parents under the 1996 Convention. The Moscow City Court ordered Ilya Neustadt, a Russian husband of the US citizen Rachel Neustadt to return children whom he had removed to Russia, to their mother.
The background facts are as follows. The first procedural steps were taken in March 2011, on the initiative of Mrs. Neustadt, who stopped conjugal life with her husband. At that time, she was already pregnant with their third child named Meir. Custody of the children by the court's decision was given to the mother.
Since during the first months of the couple's life in London Mr. Neustadt became increasingly aggressive towards his children, it was decided that the father could only visit his children in the presence of their mother.
In September 2011, Mr. Neustadt agreed to visit a psychiatrist because of his repeated outbursts of rage and to fulfill anger management program. In response to these steps he managed to extra judicially obtain Mrs. Neustadt's permission to enjoy unlimited communication with the children during the day.
In February 2012, the court registered a petition for divorce, but Mrs. Neustadt failed to promptly finalize the process, as Mr. Neustadt deliberately caused delays, refusing to sign the necessary papers.
Later Mr. Neustadt appealed to a London Court, asking to allow him to see the children more days during the week, and to allow him to have unsupervised access to the children at nighttime.
Shortly after, he received Russian passports for two older children in the Russian consulate in London. He persuaded his ex-wife to allow him to take the kids to Moscow for winter holidays to visit his brother P. Neishtadt. Mr. Neishtadt's parents who live in Germany were to take part in the journey.
On January 7, 2013, the day when the children, according to a written agreement between the parents, were to return to London, Mrs. Neustadt received an e-mail from her ex-husband, in which he informed her that the children would not return to England. Over the next month, Mr. Neustadt refused to tell his ex-wife the whereabouts of the children.
Eventually, American lawyers filed a lawsuit in the Moscow City Court, demanding recognition and enforcement of foreign court decision. In their petition, they referred to the 1996 Hague Convention, which had entered into force in Russia on June 1, 2013.
On September 11, 2013, the Moscow City Court ordered to enforce the decision of the Supreme Court of England and Wales in the territory of the Russian Federation, and thus, oblige the father to return children to the mother.
The last appeal hearing at the Moscow City Court on a decision taken on September 11, 2013 took place on November 20, 2013. The Court ruled that the children should be transferred to the mother and be returned to England immediately.
Thus, the case of R. Neustadt became the first case of application of the 1996 Convention in the Russian judicial proceedings.
Both Conventions of 1980 and 1996 provide for the duties of the Central Authority for the amicable settlement of conflicts and Federal State Budgetary Institution "Federal Institute of Mediation" (hereinafter -the Institute), set up in 2013, is of great help to the Ministry of Education of Russia in this regard. One of its tasks is to facilitate the Central Authority of the Russian Federation regarding setting up and ensuring mediation procedures with the purpose of resolving family disputes between citizens bringing up children, if they appeal to the Russian Ministry of Education and Science and with the consent of the parties. The Institute is the first and the only public organization in the country in the field of mediation and alternative dispute resolution. The activities of the Institute aim at providing high quality mediation services in resolution of both domestic and international disputes. At this moment given the social importance of the 1996 Hague Convention there is a pressing need for its effective application in the territory of the Russian Federation. For this purpose it is necessary to develop comprehensive guidelines on the procedures for applying the provisions of the 1996 Hague Convention by the Russian authorities at all levels.
Due to the fact that the experience of implementing the 1996 Hague Convention in the Russian Federation in comparison with the 1980 Hague Convention is not so extensive, it is especially important to study the practice of application of the Convention in another Member States in order to reveal the most effective ways of its implementation (Special Commission on the practical operation of the 1980 and 1996 Hague Conventions (1-10 June 2011). Conclusions and Recommendations. Retrieved from http://www.hcch.net/upload/concl28sc6_e.pdf).
To achieve this goal, we will subsequently analyze the enforcement practice in three European countries: Germany, Finland and the UK.
Since the States under this study are members of the EU and cooperation on judicial matters is within the competence of the EU, accession to the 1996 Hague Convention was stipulated by the adoption of the two acts of the EU: The 1996 Hague Convention came into effect in Germany just four years ago, and its implementation practice record is yet not very extensive. In spite of the fact that the practice of application of the 1996 Hague Convention in Germany is insignificant, a considerable contribution of Germany in the development of international cooperation in the field of international protection of children should be noted. Germany stated that Art. 23, 26 and 52 of the Hague Convention allow Contracting States to use with flexibility the regime of the Convention on the Recognition and Enforcement of Judgments. EU rules establish a system of recognition and enforcement, which is as flexible as the regime established by the Hague Convention of 1996. Accordingly, the decision made by a court of a EU Member State on matters relating to the scope of the 1996 Hague Convention should be recognized and enforced in Germany by virtue of the application of the relevant EU rules effective in the European Union.
EU internal rules refer to the provisions of Council Regulation EC No. 2201/2003 "On Jurisdiction and recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility in respect of common children of the spouses" (hereinafter -Regulation "Brussels II") (with subsequent changes). Regulation generally replaced the Conventions between EU Member States that had existed prior to its adoption and are relating to the same subject of regulation. The relations between Finland and Sweden with Denmark, Iceland and Norway regarding the continued application of the Northern Convention on the matrimonial matters of February 6, 1931 between them (Art. 59 para. "a", part 2, of the Regulation) is an exception to the above. When applied between the EU Member States, the Regulation has priority with respect to the following international treaties: the With regard to the Hague Convention of 1996, Art. 61 of the Council Regulation provides that it is applied in two cases: a) where the child has his/her habitual residence in the territory of a Member State; b) with regard to the recognition and execution of a judgment of a court of a Member State in the territory of another Member State -even if the child has his/her habitual residence in the territory of a third State, if the latter is involved in the Convention.
As a result of the entry into force of the Hague 1996 Convention, the Federal Republic of Germany will carry out necessary changes in its legislation and judicial practice.
At The law specifies the Federal Office of Justice of Germany as the Central Authority, appointed in accordance with these instruments. Family Courts Act regulates the activity of the German Central Authority (such as matters related to the written translations of incoming and outgoing messages, locating the whereabouts of the child etc). This Act also establishes rules for determining jurisdiction of the judiciary bodies, determines the scope of their competence and regulates the procedural aspects of judicial activities of these institutions.
In accordance with Art. 33 of the 1996 Hague Convention, Germany has also appointed bodies to which requests should be addressed in accordance with Art. 8, 9 and 33 of the Convention. Thus, in accordance with Art. 33 of the Hague Convention the competent bodies authorized to consider the possibility of placing the child in a foster family are either the youth affairs authorities in those Federal Lands of Germany, in the territory of which the placement of the child will take place, or local authorities in those areas, with which, by definition of the Central Authority the child has a substantial connection.
As for the authorities designated for the receipt and consideration of requests according to Art. 8 and 9 of the Convention, their functions in Germany are performed by either German Family Courts, namely the courts on matrimonial matters, or the courts that have jurisdiction in the place of habitual residence of the child, or the courts with jurisdiction in the territory, where it is necessary to ensure the child's care and protection.
In court proceedings, arising in relation to the right to access, parental responsibility or child abandonments, the request may be submitted to the Family Court at the location of the Supreme Court of the Federal Land of habitual residence of the child, if the habitual residence of one of the parents is in another EU Member State or another State Party to the Hague Convention. In this case, the above mentioned courts are designated as family courts of special responsibility.
Germany's Central Authority can assist in determining the court which is competent to receive a request or send a request directly to the relevant court.
German Government notes the difficulties arousing in establishing contacts with other Central Authorities of the States Parties to the 1996 Hague Convention. This is due to the fact that some Germany's Central Authority has developed and translated template forms of requests and applications relative to the 1980 Hague Convention into many languages and placed them on its official website, which greatly simplifies the task of the Central Authorities of other Convention State Members. However, according to the Central Authority of Germany, the introduction of the common formats of applications and requests in accordance with Art. 8 and 9 of the 1996 Hague Convention, as well as of the certificates issued by the Central Authorities in accordance with Art. 40 of this Convention, may have a positive effect.
At a meeting of the Special Commission on the practical application of the Hague Conventions of 1980 and 1996, it was noted that some countries had already made attempts to establish Contact centers in accordance with the principles of mediation structures functionning. The Special Commission urged Member States to consider the possibility of establishing such Contact centers or to appoint special bodies that would perform these functions. In 2011, Germany began to apply these principles, along with France, Australia, Slovakia, Pakistan and the United States, and established a Contact center for international family mediation -VIII-th Department of the Association of German Nation-wide Public and Private Well-Being affiliated with the German branch of International Social Service.
Germany pays great attention to the international cooperation in the field of international child protection and takes an active part in all sorts of trainings, seminars, conferences and other activities aimed at strengthening the effectiveness of the Upon its accession to the 1996 Hague Convention, Finland made the following statement: Art. 23, 26 and 52 of the Convention allow Contracting States to be flexible in order to recognize and enforce the courts' decisions in a simple and fast way. Community rules have established a system of recognition and enforcement of judgments, which is, at least, not less favorable than the rules laid down by the Hague Convention of 1996. Accordingly, any decision made by a court in a Contracting State of the EU, with respect to matters regulated by the Convention of 1996, will be recognized and enforced in Finland by applying the relevant internal rules of the EU law.
As it was noted in the comments to the Regulations "Brussels II", Finnish courts will consider family cases, even if neither spouse has a place of habitual residence in Finland; in cases when the courts of the State of habitual residence of one of the spouses does not have jurisdiction or if the appeal to the courts of the State of habitual residence is associated with unexplained difficulties; and when in the circumstances of a particular case Finnish court deems appropriate to assume jurisdiction.
The Court decisions relating to the application of the Hague Convention of 1996 are only passed by a single judicial authority, namely -the Court of Appeal of Helsinki.
The law on Child Custody and Right of Access (Act No. 361/1983 , as amended -No. 186/1994 ) was enacted in Finland in 1983. Since this Act affects many of the provisions of the Hague Convention of 1996, we deem it advisable to set out the relevant provisions of the above-mentioned Act as Annex IV to the present Research Opinion, especially as there is no translation of the text of the Act into Russian.
As far as the recognition of foreign judgments in Finland is concerned, the actual practice runs as follows: -If the issue under consideration concerns the right of access and the protection of children, and the judgment was made in one of the Nordic countries (Sweden, Norway, Denmark), it is enforced directly by the District Court of the place of residence of the child;
-If the decision is rendered by the court of a non-Nordic country, the District Court or the Court of Appeal of Helsinki, upon request, confirms the possibility of enforcement of the judgment in Finland.
In general, foreign courts' decisions are usually positively perceived and enforced in Finland. However, in case of an apparent inconsistency of the foreign judgment regarding the best interests of the child or unacceptable procedural irregularities, enforcement of such decision may be refused with a reference to the relevant provisions of the 1980 Hague Convention.
Specific procedural rules on recovery cases and appeals against decisions under the 1980 Convention have some particularities: decisions on such cases must be brought within six weeks, and this rule is usually observed. The Hague Convention of 1996 came into force in the UK on November 1, 2012. The United Kingdom Ministry of Justice submitted a number of reservations regarding certain provisions of the Hague Convention of 1996. Thus, in relation to Art. 34 of the Convention, the UK Government noted that requests under Art. 34, paragraph 1 of the Convention shall only be communicated to its authorities through the appropriate Central Authority; in relation to Art. 54, the UK Government made a reservation that it will not use the French language.
In accordance with Art. 29, para. 2 of the Hague Convention of 1996, allowing States "with more than one system of law, or States having autonomous territorial units, appoint more than one Central Authority", the United Kingdom government established autonomous Central Authorities in England, Wales, Scotland and Northern Ireland. In England, it is Lord Chancellor, who exercises the functions of the Central Authority being the head of the International Child Abduction and Contact Unit, in Wales these functions are exercised by a structural division of the Government of Wales; in Scotland -by a structural division of the Government of Scotland; in Northern Ireland -by Northern Ireland Court Service. It is noteworthy that the UK has also appointed a separate Central Authority in Gibraltar, whose functions are performed by the Justice Secretary.
Drafting a separate request form for the Convention, and a guidance for registration request to the Convention, which greatly simplifies the job of the Central Authorities of the Member States, may be considered as one of Great Britain's achievements in the process of implementation of the Hague Convention of 1996.
Conclusion
5.
The experience of Germany, the UK and Finland in the field of implementation of the Hague Convention of 1996 may be useful for the Russian Federation in identifying the most effective ways of implementation of the Convention and establishing its own approach in this area. It seems that the experience of these countries may be of great value especially for strengthening national institutions and organs responsible for the implementation of the provisions of the 1996 Hague Convention, including enhancement of the operating potential of the Central Authority. This experience may be also used to develop a separate request form under the Hague Convention of 1996 and guidance on drafting such a request; to set up professional training programs of Russian judges, experts in the field of family law with the participation of representatives of the academic community; as well as to enhance public awareness of the Hague Convention of 1996 by placing appropriate information on the official website of the Central Authority, drafting brochures, organizing relevant presentations, conferences and seminars. Overall approach to addressing multiple challenges mentioned above must create a solid foundation for the integration of the Russian Federation into international legal system of the protection of children's rights, and will help to lift the protection of their rights and interests in the territory of the Russian Federation to a new level.
